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1. Resource Conser vation and ReC\..1very Act - FeJeral Enforcem2r1t 1\'hen 
Delegated. state Has Already~·enEnforce:T€DtAct.~-Where -a-­
delegated state has taken t:ilrely arrl appropriate enforce-rent 
action, the EPA is precluded fran filing an independent Federal 
canplaint arisii13 fran the same violation. 

2. Resource Conservation and Recovery Act - Federal Enforcement in 
!Rlegated States. Determining whether or not a state action is 
timely and appropriate requires a careful examination of all 
elements of such state's efforts. 

3. Resource Conservation and Recovery Act - Federal Enforce~ent in 
Delegated States. Agency guidance establishes that EPA is closely 
restrained in COTITencing parallel Federal actions on the sole basis 
of the perceived inadequacy of the penalty assessed cy the state. 

4. Resource Conservation and Recovery Act - Assessing Multiple Penalties. 
Agency penalty policy forbids the assessment of separate penal ties 
for multiple violations sterrming fran an activity v.hich is not sub­
stantially distii13Uishable fran any charge in the cx::mplaint for which 
a penalty is to be assessed. 

5. Resource Conservation and Recovery Act - Penalty Assessment. Penalties 
for failure to notify under § 3010 of the Act and for several record­
keeping deficiencies are herein assessed. 

6. Resource Conservation and R~~very Act - Dis~cies in Facility 
Manifests. Where a rrarufest contains some apparent inconsistencies 
v.hich are logically arrl reasonably explained, no penalty should be 
assessed. 

7. Resource Conservation and Recovery Act - Closure. When a delegated 
state agency advises a facility to begin closure prior to the e>..-pit-a­
tion of the required 180-day waiting period based ul_X)n rationale and 
environmentally sound reasons, no penalty should be assessed therefore. 
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INITIAL D.EX:ISIQ~ 

This proceeding is a civil administrative action for a canpliance order 

and assessment of penalties pursuant to § 3008(c) of the Resource Conservation 

and Recovery Act (RCRA), 42 U.S.C. 6928(a)(C) and the Consolidated Rules of 

Practice, 40 CFR 22 et. ~· 'Ihe action v.a.s initiated by the Director of the 

Air arrl Waste Managenent Division, United States Envirorurental Protection 

Agency (EPA), Region IV (Carplainant) on June 6, 1984 by filing a cc::nplaint 

and order against Martin Electronics, Inc. (MEI) of Perry, Florida. 

'Ihe carplaint after stating that tile Resp::mdent enjoyed interim status 

under the regulations went on to describe tile results of inspections of the 

Respondent 1 s facility conducted on February 9, 1984 and MarCh 14, 1984 by the 

Florida Depart.nent of Envirorurental Regulation and EPA. 'Ihe inspections 

alledgedly revealed the follc:wing violations. ( 1) The Respondent 1 s waste 

analysis plan did not address the waste solvents being stored as required by 

40 CFR 265.13 arrl § 17-30.18 of the Florida Administrative O::Xie (FAC). 

( 2) Respondent 1 s waste analysis plan did not specify an adequate frequency 

for v.hich their initial analysis of the waste will be reviewed or repeated 
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76S. 13 (b)( 4 ) ;11d § 17--30. ] 8 FAC . 

s ch0Jule "'~1i ch wc: s dcve l q:x_--d p ur suant to tJ1e regu l a tions did no t inc lu-'le 

C:?R 265.15 a..r1d § 17-30.18 FAC. (4) Resp:xr"1<.>.nt's flo2rsonn e l tra ining prOJr arn 

did no t include tra ining in prcx::edures for insrx~c:t. io:J.s, r epa.iring a rrl r eplac-

ing f acilit y t:::t"ergt:ncy and m:mi t oring e::;.uipr.c~nt a s r equired by 40 CFR 

265.16(a) (3){i} and § 17-30.18 FAC. (5) TI1e ResfOndent h ad failed to rrake 

arra nge'T!i2nts with a fire departrnent (or dccurnent ed tJia t the autJ1orities 

d eclined to enter int o s uch a greE:::>rei1-t: s or a r ran'_JCJTents ) a s r e::.1ui red by 40 CFR 

265.37 and the relevant sections of the FAC. (6} Respondent's contingency 

plan did not address the waste solvents being stored at the facility and, 

therefo re, did not fulfill the purpose for having a continge ncy plan des cribed 

in 40 CFR 265. Sl(a) v.hich was adopted by the relevant portions of the .F'AC. 

In addition Respondent's contingency plan did not describe arrangements agreed 

to by lcx::al fire departrrents. ( 7} Respondent's contingency plan had not 

been suhnitted to all the local authorities decribed in 40 CFR 265.53 (b) as 

adopted by the relevant sections of FAC. (8) A copy of rrnnifest number 02313 

representing a M3.rch 12, 1984 shir:ment of waste solvents contained a quantity 

discrepancy vmich was not signed nor dated by the generator; the rrnnifest 

representing the M:!.rch 12th shiprrent of contaminated soil also contained a 

quantity discrepancy in violation of relevant Federal and State regulations. 

(9) Respondent had failed to rraintain any of the groundwater rronitoring 

requirements contained in 40 CPR 265 SUbpart F and relevant requirements of 

the FAC as of the February 9, 1984 inspection. ( 10) Respondent's closure 

plan did not contain a canplete and accurate estirrate of the inventory of 

v.B.stes in storage and did not otherwise address the waste sol ver1ts as 
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r.equ1 r-::d by 40 CFR 265.112 (c) and the re l e vant provis i ons of FAC. (12) 

did no t i nclude provis i ons for a \•:.-cek ly i nspection of the cc:>nstruction r;'.3.te­

ria ls of the tanks or the area ilnnedia tely surrOU!1ding the containrrent struc­

tures as rt~o·quired by 40 CFR 2G5. 194( r1 )(4) <::!1d (5) and the r e l evo.nt p :xtions 

of t11e FAC. 'TI1e carplaint sug9ested a civil penalty of $72,500.00 be 

asses s.ed. 

By a ns\;e r dated J uly 11, 1S:34 t11e Resixx1de!1t, t hrough its attorney, 

filed an answer \Alhich denied rrost of the ele1ents of ilie CO"!lolaint and 

admitted tJrree. 'Ihe ans,...er also contested ilie arrount of ilie penalties as 

being inappropriate and requested a h earing. A hearing on this rratter was 

held on February 20-21, 1985 in Atlanta, Georgia. Following the availability 

of ilie transcript, initial subnissions of findings of fact, conclusions of 

law and briefs in SUFPJrt thereof and replies were exchanged between ilie 

parties arrl filed. In entering iliis initial decision, I have carefully 

considered all t11e matters in t11e record, ilie briefs and t11e proposed find­

ings filed by ilie parties and all prop::>sed findings of facts or conclusions 

of law inconsistent wit11 this decision are rejected. 

Factual Background 

'Ihe Respondent, Martin Electronics, Inc. (MEI), maintains a place of 

business at Puckett Road in Perry, Florida for t11e manufacture of ordinance 

and pyrotechnic devices. In August of 1980 pursuant to statutory require­

ments, MEI notified t11e EPA that it generated arrl managed hazardous wastes 

and in Noverr;t;.er of 1980 HEI filed a Part A hazardous waste pennit application 
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an._i acetoi1e solw•nts w'hich are listeJ 11<::1/,CHcl:xls y,astes due to tJ1eir volat_ility. 

2-:sed on its C\<11 lUi 1e·csta:-y'Ji ng of the r<::JU1 at i r'ns end a }.;ice obtai ned fran 

consultants, i-11-.::I did not file a notification of hazau'lous waste activity 

coi1cerning iliese solvents because it was tJ1eir inten_._xetation iliat ilie ccnpany 

y,>as exe;:pt fron notification WJC1er ilie "snnll quantity generator" ex'--"~cption 

as set forth in 40 CFR 261.5. At ilie tirre of its application, MEl advised 

EPA that it y,·as generating and treating he>.zardous waste sludges from its 

chrane-plating operatio!1. The sludge drying bs.J.s ..... ~1ich the co--rr>a.ny m3intained 

were required to have associated with them a grOW1dwater rronitoring system 

since ilie sludges involved were considered hazardous by ilie Agency due to 

ilieir chranium content. MEl had ilie sludges analyzed and found very lo.Y 

levels of hexavalent chromium and tllerefore felt tllat tlle sludge would meet 

the EPA guidelines for de-listing. Had the de-listing petition been acted 

up:::>n favorably by EPA, the Respondent v.ould have had no responsibility under 

the Act to rraintain a grOW1dwater rronitoring system in association witl1 tlle 

sludge drying beds. 

'Ihe Respondent retained Envir<::>rllTental Science and Engineering, a national 

environrrental consulting finn, to assist it in its efforts to carply witl1 the 

RCRA regulatory program and to prepare a de-listing petition for filing with 

tlle USEPA. CXl February 28, 1983, MEl filed a de-listing petition witl1 tlle 

EPA to have the Chromate sludge de-listed as a hazardous waste. SUbsequent 

to the filing, the Agency advised MEI that the petition was incanplete and 

required tllat they file additional infonnation to assist the Agency in making 

a final detennination on the de-listing petition. 'Ihis additional infonnation 

was never provided to the Agency and, consequently, no action was ever taken 
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m::>nitoring system. Such systr;.m \•:as rc(1uin"'J to 1""le in place as of October 19, 

1981. 

'J':'!e f.:1cility h a s b :::en insr"::ocb~ by the Slate of Florida Oi.1 sc:\·,,ral 

<Xcasions prior to tl1e two inspections gi vin3 rise to this canplaint and 

s everal defici encies we_ce noted in tJ1e insf-A.=ction rer1'_)Cts. TI1e St.ate of 

Florida was aware that !>'lEI did not have a growdwater rronitoring system in 

place and w-as also aware that MEl had applied to EPA to have its waste 

sludge de-listed. In the corresp:xdence bet'W12en the St.ate .:1.gency and t.he 

Respondent, mention is rrade on several occasions of the requirement to have 

the groundwater monitoring system in place absent a favorable ruling on the 

de-listing petition by EPA. One of ilie inspection reports prep:rred by a 

Florida State inspector had the notation at the bottom that the groundwater 

IIDni toring requirements "were postponed until a final ruling on the Respon-

dent's de-listing petition". 'Ihe Respondent argues that this notation indi-

cated that the State agency \\Duld not consider them to be in violation for 

failure to have a groundwater monitoring system While its petition was being 

reviewed by EPA. 'Ihe Carplainant argues that this notation sinply indicates 

What the inspector was told by the Respondent's enployees at the ti.rre of his 

inspection and does not represent a policy decision on the part of the State 

agency to excuse the absence of the groundwater IIDni taring system. 

FollONing several warning letters sent to the Resp::>ndent by the State 

agency, the t\\D parties met on several occasions arrl finally in December 

of 1983 MEI signed a consent order with the State agency v.ihich required the 

Respondent to install a total of three groundwater rronitoring wells and, in 

essence, install and have in operation a groundwater monitoring system meeting 
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four gn :•J n J,,c-lter nu nitorirr:;r we lls r ath er Un n the t.l1ree o riginal l y sp ::>-c ified. 

b y U1e Sta t .e c:::os ent orde r. 'Ih? c o:1sent o rde r v.?.s rrrx3i f il::'d t o r .:~flect EPA's 

the State agency on l'B.rch 26, 1984. 

Pu.r su?.nt t o § 3006 (C), the State o f F l orida .,,a s grant ed Phase 1 inter im 

authorization e ffective May 19, 1982. This a uthorization authorized the 

State of Florida to operate its o,.m hazardous waste program i n lieu of the 

Federa l p ro:Jram for Phase l. Phase 1 c<~:1s isted of those requi re,-.) .. ::nts p n xn:Jl-

gated by EPA on May 19, 1980 inc luding stanjards for gene rators, owners and 

operators of treatment of storage disp::>sal facilities. Prior to the inspec-

tions in February and March 1984, Which gave rise to the issuance of this 

carplaint, the Resp::>ndent dealt solely with the Florida State agency, as 

envisionerl by the statute, and had no direct dealings with EPA concerning the 

operation of its facility with the exception of the filing of the de-listing 

petition which the statute requires be filed with the Federal Agency, rather 

than the State. The consent agreerrent ultimately executed between the Resp::>n-

dent and the State of Florida, in addition to the requirements concerning the 

installation and operation of a groundwater rronitoring system, required that 

the Resp::>ndent pay the State of Florida an administrative fee in the amount 

of $107.00. Apparently, the statutes and regulations of the State of Florida 

do not authorize the Agency to collect civil penalties under the circumstances 

of this case, but rather to rrerely assess v.hatever administrative costs the 

State incurred in bringing the facility into compliance and in the prepara-

tion and ultimate execution of the consent document. 
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file:) a notion to di~;:niss the ccrti_)laint on tJ1e basis of res judi_c_-::_ta since 

the prinnry subject T'13ttcr of the co:p];3_int h.ci:) b::en alrea:ly o::::>nc1u1e·:J. wjt.h 

tJ1e State of FloL-ida and tl1at, t.hc~refore, the i\gency lud no juxi:; Hction to 

bring another action oosed on the same violation. In supp::::>rt of the rrotion, 

the Resp::mdent cited the Court's attention to a prior decisionl 11y one of 

the EPA Administrative law Judges on a similar fact situation arising in 

Region IX of EPA wherein the Judge up::::>n a similar notion dismissed the con-

plaint since it da"l.lt with the sarre subject ITB.tter of a prior st.:1tt~/res1x)nd-

ent consent decree. After reviewing the briefs and argurrents of the p:3.rties 

on the issue, the undersigned denied the notion to dismiss on several grounds, 

not the least of wh.ich wa.s that the cited decision had not been acted up::::>n by 

the A&~strator and, therefore, did not, at that point in time, represent 

final Agency action. Since the conclusion of the hearing in t11is case, 

however, the Agency has issued a final order2 on ilie other case which deci-

sion is binding on the undersigned. A further discussion of t11is roint will 

be rrade later in this decision. 

'Ihe record indicates iliat on the occasion of ilie March inspection of the 

facility, prior to the issuance of ilie cc:nplaint, ilie groundwater rronitoring 

system had been installed and a State inspection subsequent to the issuance 

of ilie carplaint and, prior to ilie hearing, further indicated that t11e Respond-

lrn Re BKK Corp., Ibcket No. IX-84-{)012 

2Ma.y 10, 1985. 
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ren~ered a fin0.l c1ecision in t_he rratter of BKK. TI1e final decision of the 

Agency in tJ1e El:_J< n~:-"ttcr has provided the un;'JeJ~signed witJ1 addition"ll guid:tnce 

and precE-"''lent which is binding up::m him and mJst 1:€ co:1sidered in resolving 

this JT',~tter. 

Tne facts in the BKK decision are practically ic1entical to tJ1ose in this 

case. In iliat case ilie State of Califomia and the EPA Region IX inspected 

the Respondent's hazardous waste facility and 1:-..ased on iliat inspection it w'aS 

detennined. iliat BKK w'aS in violation of various provisions of RCRA, and tJ1e 

Region so notified ilie State. 'Ihe State of California resp:mded to the 

Region's notice by entering into a settlenent agreerrent with BKK, a£ter first 

threate.11ing to bring an enforcerrent action against tJ1e carpany. Dissatisfied 

with the settlerrent agreerrent, the Region subsequently initiated its o,.m 

enforcement action by filing an administrative complaint against BKK. 

BKK filed, a notion for judgerrent as a matter of law claiming that the 

State had primary enforcement authority under RCRA and that since the State 

took adequate enforcement action in this instance, i.e., executed a settle-

ment agreerrent with BKK, EPA was precluded to taking any enforcement action 

of its own. 'Ihe Presiding Officer agreed and granted BKK' s notion arrl dis-

missed Region IX' s administrative complaint. en appeal to the Administrator, 

the Agency upheld the Presiding Officer's decision and agreed that the com-

plaint should have been dismissed. 

In my original order denying the Resp:)l1dent' s notion based on the BKK 

decision, I set forth several grounds for my reasons for rejecting the m:::>tion. 

'Ihe detailed discussion Which appears in the Agency's Final Decision on the 
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p revious ruling in 1 i ght of the Jan9uage cont.ained in t he £'-:"'<K Fina l Dc~ci s ion. 

In t},e EYJ<: c::se, t_h e State o f C"'il i f o rni:;1. , li'r:e FJ o ci d1, app :-t r <.'l1tly l1as 

no a u t:J1ori t y to ;:; ssess c ivil F ::nalti e s, a s s uch, in r .c:a ching a c1;ni nis t r a tive 

consent c)ecrees which a re not the s ubject of court act ion, but rather h ave 

the autJ1ority to assess against a fac ilit y appropri a te adminis t r·ative costs 

incurred by" the State in concluding the agreerrent. In the BKK situation, 

the State of California assessed administrative costs of $47,500.00. The 

Fina l Agency D::ci s i o n s t a ted tha t although t_his sum i s no t ch a racter i zed a s a 

penalty it is tantarrount to one, and any differ~'1ce between the meaning of 

the t e nn cost and penalty is largely serTBtic. 

In the instant case, the St ate of Flori da a s sessed an administrative 

cost of $107.00. 'Ihe Agency, in its ccrnplaint, had proposed a penalty of 

approximately $48,000.00 for the groundwater monitoring violations alleged in 

the ccrrplaint. $27,500.00 of that arrount was for the civil penalty itself 

and the rerre.inder was characterized as a: stnn equaling the econanic savings 

that the Respondent incurrtrl by" failing to install the groundwater rroni toring 

system over the years when it _was required to do so. 

'Ihe applicability of BKK to this case is inescapable arrl clear. 'Ihe 

only real issue before me, at this juncture, is whether or not t11e action 

taken by the State of Florida was tinely and appropriate. My review of this 

record indicates that the timeliness aspect of the State action is not an 

issue and, therefore, the only aspect of ilie require:nents that I need to 

consider has to do with "Whether the State action was appropriate. As 

indicated earlier, the consent decree bet'Ween ilie State of Florida and the 

Respondent, MEI, required that MEI irrrrediately install and operate a carpre-
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1984, a ll o f the r equired v.·ells h ad oc ... :~n dri1 hrl ond shortly the reafter the 

e nti r e gt·oun·JvAt e r ;;oni tor ing syste...:n v;a.s in pl c,c~ c.nd q x r a tin3. TI1ere f ore , 

t11e pri.ilo:try objective sought by EPA in its c u rplaint, i.e., the c uring of tJ1e 

viola tions alleged h ad been acco-tpl i shed prio r to the issua nce of the con-

plaint in so far as they t·elate to t..he g row1J'wat e r nonitoring syste11. TI1e 

only issue re.<Bining is v.hether or not the rather naninal administrative 

costs asse s s ed by the State of Flo rida Y.'Ould r ender their action inappro-

priate given ilie railier sizeab le civil p:nalty prOfX)sed by the Agency in its 

carplaint. 

This notion was discussed at some length in the BKK decision on page 10, 

v.herein the Administrator stated that: 

"As an alternative to its 'blanket' claim of nnfettered authority, 
the Region claims that EPA can at least take enforcerrent action 
\ffien state action is inadequate. I agree. In this case, far frcm 
being inadequate, the State's action was reasonable and appropriate." 

The quoted material has a footn:>te \ffiich states that the Respondent, BKK, has 

expended a gcod deal of tirre arrl expense in an effort to fully carply with 

the State action and it was asserted without challenge that BKK had expended 

or will expend over a million dollars to ccrrply with the agreerrent. The 

footnote goes on to say that fundamental fairness surely requires EPA to stay 

its hand in circumstances Where the State's action is reasonable and appro-

priate and a party has made or is miking goc:dfaith efforts to carply with 

such action. 

On page 11 of the BKK decision, a footnote takes notice of the fact that 

since the issuance of the canplaint, the Agency has issued nore detailed 

guidance to the Regions on v.hat enforcer-rent actions are appropriate or ade-

quate for specific kinds of RCRA violations. 'Ihe footnote further states 
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• 
vigorous to r e; rove eo-:n cmic bene fits acc ruing f rom viola tions o r t o de ter 

repea t violations. Tile f ootnote t li en gO.?S On to ic1cnt~ ify t .he ['O l:i c:y rk)(~ U'r>? : 1 tS 

<ind guida.nce r e f erred to. The 0")urt h :;. s, '.dtJ1 ~; o;; ·e c1i f fi ctiH~y, uLtaine:1 fY.Hte 

of the dC>CtnTents and read them in the hope that they v.Duld provide sam 

guidance to it in re s.e> lving the qJ~stion of w'h•?the r or not, all t hings being 

equal, the rrere perceived inadequacy of a state l evied penalty is sufficient 

grounds for EPA to issue an independent ~Jlaint of its ~n arising out of 

the same factual situ3tion. 

One of the dcx::u<Ents identifi€!(1. by the Administrator in his Final Decision 

on BKK was a June 26th menorandum fran Alvin Alm, Deputy Administrator of EPA, 

on the subject of "Implementing the State/Federal Partnership in Enforcement: 

State/Federal Enforcerrent 1 Agreerrents 1 
• " 'Ihe merrorandurn has a separate chapter 

identified as "Criteria for Direct Federal Enforcement in Delegated States" 

arrl that section describes seven or eight types of cases where EPA might 

decide to take direct action. They involve suCh situations as violation of 

an EPA order or consent decree, Where the state requests EPA to intervene, 

significant economic benefits gained by the violator, repeat violators, areas 

where state authority rray be inadequate arrl so forth. 'lliere is t11en a subsec-

tion entitled "Adequacy of Penalty". 'lliis subsection states in pertinent 

part as follows: 

"For types of violations identified in national program guidance 
as requiring a penalty or equivalent sanction, EPA generally 
Will not consider taking direct enforcement action on the msis 
of the adequacy of the arrollllt of penalty i.rnpJsed llllless clear 
national guidance has been defined, in consultation with states, 
and is being applied in practice in EPA Regions. EPA nay, hew­
ever, take direct enforcement action for recovery of additional 
penalties in instances in Which a State penalty is detennined to 
be grossly deficient e.g., de minimis, after considering all of 
the circwnstances of tlle case and the national interest. In 
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p-:1l icy. 

.'JeL:.·l:~.; n.1.tio:1, 1::.'\. hill <) \'•~ 
(),,11 p2:V'Ilty :lUi l,~;l ity .co:)'l 

, ···~·~..·r·y c';);)·-=:;i3t:}r·,-,t J.~,_-y-1 t..o 
;·ny ZilY'li.c;,ble Stc::te 

"In FY 1985, except for the limitation note..'i al:ove, the Agency 
will focus on \~'hether the St.."1te h."'ls inp)sca a penalty in 
Clpi_)l·opriate c;;s-,?.5--~~n::l not on t:1e <-JJTr:x_mt of tJ1e p::nal ty for tJ·,e 
purp-;scs of c::nsid,_e;d n:J direct act} on nn1 c:;s glli(1,mce on pc;v,lty 
arrounts api_)licable to States is in place." 

p··1 :lly 

In another document, identified in the BKK q_:::>inion fran lee Thoms, then 

Assistant ;.,d;ninistrator, dated D?ceniber 21, 1984, entitled "E:1forc.>·.;•'·nt 

Resronse Policy", Mr. Thara.s states, in a fCXltnote to the section entitled 

"EPA Action in Authorized States", that: 

"EPA my also consider assessing a p2nalty if it feels that 
the penalty assessed by the State was egregiously ~uall, as 
judged according to the State's penalty P?licy or procedures 
established by the State for determining penalty amounts. 
Before initiating any penalty-only action, EPA nust weight 
the benefit of that action with the need to take action against 
handlers that are out of call'Jliance with applicable requiresnents. 11 

My understanding of these P?licy merroranda suggest that the Agency 

recognizes and authorizes EPA to take independent and direct Federal action 

against violators in a delegated state, msed on the perceived inadequacy of 

the penalty assessed by the state, only in very limited circumstances. In tJ1e 

instant case, the Agency apparently felt that the administrative cost assessed 

by ilie State of Florida was insufficient. Ho.Yever, as r:ointed out above, the 

Agency is limited, in seeking an additional penalty Where the state has already 

acted, to iliose situations Where ilie penalty assessed by ilie state was egre-

giously snull. Such detennination nust be judged according to the state's 

penalty .{X)licy or procedures established by the state for detennining such 

natters. 'Ihe Agency, at ilie tirre it approved tJ1e Florida State RCRA prcxJram, 

was aware of the limitations iliat the State program had relative to its 

ability to assess penalties associated with negotiated administrative consent 

decrees. 'Ihe Agency had to have known that ilie State could not assess civil 
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.... 
nothing in the record to sug·:F·s t tha t the Sta t e of Flo rida in any -.....-ay f a iled 4 · 

to a ssess the hig11est a dmini s trative costs c.va i lable to it c. s~:xiated wi th 

the consunrration of its agr eement with the Re sr:ondent. Cc:1.Sequently, applying 

the aJ::ove -cited crite ria, the re is notJ1ing in t..his record to sugge s t t hat t he 

administrat ive costs assessed was egregiously smll when judged by t_he S'Late 1 s 

rolicy arrl legal limitations. It should be noted, however I that in a similar 

situat ion tJie Sta te of Calfornia was able to success fully support an adminis-

trative cost a ssessment o f ahost $48,000.00 \...!1ereas the St.a t e of Florida v..a.s 

only able to care up with $107.00. It seems to me the that Florida officials 

could benefit substantially from conferring with its colleagues in California 

to determine just what that Sta te considers to be the elerrents permissably 

included in arriving at an administrative cost assessrrent. Ap_pa.rently the 

criteria in California must be a little broader tJian tJiat used by the State 

of Florida. 

In any event, based on tJie record before me, I can not legitirrately say 

tJiat the administrative cost (penalty) assessed in this case by the State of 

Florida was egregiously lCJN when judged by tJie State 1 s rolicy associated 

therewit..h. If the record had shONil that the State of Florida was legally 

permitted to assess civil penalties arrounting to several thousand dollars 

despite tJiat only assessed a penalty of a hundred dollars ilien I think a 

legitimate case could be made for tJie notion tJiat iliey had levied an inade-

quate fine. 

The Agency guidance also suggests that in determining Whether or not a 

State penalty is grossly deficient, ilie Agency rrust consider all the circwn-

stances of the case and ilie national interest. Certainly there is noiliing 

- 14 -



e e 

na tio:>a l p ::Jlic y J ssue . In <:-!ddi tion , tl1e cin;,;:: ::=;t::,nc0s sulTounding the vio la-

tion concen1ing ground,.rater m:::mi todng are not particularly cle .:trcut. The 

Resp'Jndr':nt 1•ad, from 1980 unti l 1984, de.:'tlt exclusively \d .tJ1 the SL=:;te .-.,:;o:=>ncy 

in rega rd to its RCRA resp ::msibilities, a circur:;s tance o ::mpl etely in keeping 

with the intent of Congress vklen it established. the state delegation process. 

As no ted. above, the Resp::m:1ent \o.'as de ligently pursuing a de-listing petition 

with EPA, Y.hich v.Duld have relieved it of the resr:onsibility to install a 

gTOW1dwrater rronitoring system had such petition been acted up::m f avorably. 

TI1e Respondent s pent over $12,000.00 dollars with its consulta nt in tl1e 

furtherance of its trying to have its waste de-listed. It received from the 

State of Florida Y.hat could be charitably characterized as "mixed signals" 

regarding its responsibility to install grOW1dwrater rrontoring during the 

pendency of its de-listing petition with EPA. This fact was testified to by 

the autllor of several of the letters fran the State of Florida to the Respon-

dent Wherein the State official admitted that MEI could have been "confused" 

by the language it found in its correspondence with the State regulatory 

agency. In any event, the record is equally clear that When ME! was finally 

advised, without equivocation, · that, regardless of the fact that it had peti-

tioned to have its wastes de-listed with EPA, it was still required to 

install and maintain a grOLIDdwater rronitoring system; it did, in fact, install 

and c:perate such system in a very short pericxl of tirre following the final 

execution of its agreement with the state of Florida. The relevance of this 

discussion is that the administrative costs assessed by the State of Florida 

is, in absolute tenns, relatively small carpared with the alrrost $48,000.00 

that the Agency prOJ?Osed in its canplaint. This canparison is only valid when 

one assu:res the accuracy of the Agency's penalty determination. Given tile 
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the f acts in this si Ltntion \-.Ould "-;nrant. For e:xa::·1pJ e , the Agency attributed 

over $20,000.00 of the total $48,000.00 pc)pY.:; e·d, r e l a tive to t.,e groun:J..;ater 

rrt)nito ring violation, as econo:n-Lc lx !ne fit from no :1-c-.·::rnpliance. Give n the 

fact that the Res1~1Jent spent approximately $12,000.00 in an attempt to have 

it.s "raste s ludge de-listed, an exp?nse which brought them no r e.•,'ctrd, they 

enjoyed little or no eoonanic benefit fran failing to install this system at 

the t:iJre the Agency felt they were required to do so. In addition, the 

Agency increased the r:a.ximum p enalty inoicated in the penalty guidan c e of 

$25,000.00 to $27,500.00 based on culp3.bility and lack of ca:peration. Under 

the circumstances, I do not feel that those increases were justified and I 

have serious doubt as to whether or not the Agency w"as correct in assessing 

a base penalty of $25,000.00 in the first place. Assuming, arguen3o, that I 

"M:>uld, if required to do so in this case, substantially reduce the penalty 

prop:::>sed by the Agency, the discrep3.11cy between the t"M:> nurrbers "M:>uld have 

become less significant. 

The statute also requires the Agency to notify a delegatoo state of its 

intention to bring an action against a facility locatErl in such state prior 

to the bringing of an action. 'Ihe Agency did so in this case arrl received a 

reply fran the State of Florida to the effect that the State agency had t"M:> 

concerns with EPA's proposed action: one, being that, ''v.ould EPA's prop:::>sed 

corrective action be in conflict with those to whiCh Martin has already 

agreed with the Departrrent?"; and secorrlly, in view of the signed consent 

order, "is enfor~nt against Martin an appropriate exercise of EPA's 

enforcement efforts in Florida, given the number of other sites in the State 

that are not currently subject to either State or Federal enforcement at this 
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it intended to against U1e Re sponc'l·::nt in U1is case. (See Ccm;)lain.::mt' s 

Lxhibit No. 4B.) Although U1e s tz~tute says th1t CPA irust give ~ --- ud1 notice>, 

it does not go on to say v.hat EPA should do if tJ1e state objects to such 

action. Give n the tenor of the t'MJ atove-cited i\ge ncy policy guida nce )T)(>il\.J-

raooa, wnich suggest that the m:::t intenance of con:Ual state and Federal re1a-

tions are a linch-pin of the Age ncy's intentions under RCRA, it w::::>uld seem 

that the Agenc-y might have been over-zealous in bringing this action under 

the circun:;tances in this case since the State agt~ncy had already: 

(l) entered into a consent agreerrent Which resolved the pri.m:lry concerns of 

EPA; and (2) the existance of the State's written objections to the bringing 

of such action. 

In view of all of the above discussion, I am of the cpinion that the 

Respondent's renewed notion to dismiss that portion of the CCirq?laint having 

to do with the gramdwater rronitoring violations should be granted. TI1e 

granting of this notion is based upon several factors--one of Which is the 

rather clear language contained in the BKK, supra. , and secondly, the fact 

that the State's action in this regard was, in my judgement, toth timely and 

apprcpriate even though the discrepancy between the absolute numbers asso-

cia ted with the penalty aspects of this case appear to be great. In conform-

ance with the Agency policy guidance on the question, it appears that the 

naninal "penalty" assessed by the State of Florida is, in this case, not 

sufficient justification for the Agency to bring a duplicative and parallel 

enforcem=nt activity in regard_ to this violation. As pointed out in the BK"K 

decision, at page 4: 
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"If UJ C /,·y~~1 C'J h3d l''l f e tt · ~·J · r.J c:\;:_; , .:> ,-j ty t.o .-: •:t .tn the f,-~ce of 
r ,o ·~~-< · nc;:)le ;:,,-, ,j aprx opria"c. e ~ ,; i .c;te a ct ion, a p :nty OJ~ld n.;cv.~r 

r e ly u~x:ln Sl1Ch st.:: te a ction b.) finally n c.solve a L'\J; ,tr,_,-.,ersy. 
11-tis \•' ::'Uld chill the~ viilJingnes s of a [ Yi rly t o put f o rtJ1 t11e 
effot·t a nd expencliture rv~cesary to carply with a state's 
enforce:·;e nt action, thereby frustrating RCRA' s legislative 
,)e s i']n in \,'TJich states we re to 'ta}:::e the le"i.d in the c nforce­
m.2nt of L'h,e 1v~ zarc3o'Js ..... :aste lav.'S. '" 

Having resolved the groundw-dter rronitoring issue, we nust now discuss 

the other legal prop:JSition raised by the Resp:=mdent to the effect that the 

various violations identified in the cOTl!.Jlaint and for Y.'hich separate J:X2l1<11-

ties were assessed, relative to the the solvent violations, are in conflict 

wi tJ1 the Agency's r:olicy and general law conceming mu] tiple penaJ ties for 

events arising out of L'Je sarre factual situation. In this case, the .l'..g ... ~nc-y 

has assessed approx.irrately $18,500.00 associated with the Resr:ondent's failure 

to notify the Agency that it generated and stored spent solvents on its 

premises. Specifically, the Agency prCJpJsed to assess a fine of $6,500.00 

for the failure of the ResfOndent to notify the Agency under Section 3010 of 

Act of the fact that it was generating and storing spent solvents on its 

facility, an additional $6,500.00 penalty for the failure of the ResfOndent 

to disclose the sa.rre fact in its Part A application, and thirdly, a penalty 

of $5,500.00 for the failure of the Res.[XXldent's closure plan to address haN 

it prqJOsed to dispose of the spent sol vents. The penalty policy applicable 

to this case states that the Agency should not assess a separate penalty £or 

each violation unless such violation results in an independent act by tJ1e 

violator arrl is substantially distinguishable fran any charge in the can-

plaint for vmich a penalty is to be assessed. The guidance goes on to say 

that rrultiple penalties are not appropriate where the violations are not 

irrlependent or substantially distinguishable. Where a charge derives fran or 

rrerely states another charge, a separate penalty is not warranted. An exanl_)le 

of such a situation is explained in the penalty policy Where a facility had 
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the grcxmd....;-dter quality asse ssnr2nt pr~ram, a nd no r e c..'Ords kept or report 

sub:; ,i ttc-d to t_he A<.J'~ncy a ll o f vh i ch a re s ep:1r a te v i olat i ons . 'Ih e r.:olicy 

s tat es tJ13t all of tJ1e vio l a t i ons ar i s e fr 011 the sa:re s e t of circuiils t c1nces 

and because the corp any d i d not insta ll any wells, sa.rrpling ana lysis could 

not occur and without s ampling and ana lysis, the co:i>-"'lny did not h ave i nform3.-

tion in WhiCh to prepare a quality assessment program outline, k e ep records 

or subnit reports to the Agency. 'Inerefore, the guida nce suggests that the 

vio l a tions are not indep2ndent and substantially distinguishab le a nd a single 

penalty is appropriate, with eac.~ section of the regulation that wa s v i olated 

as cited in the carplaint. In other Y.Ords the corpany should be fined for 

failure to implement a grOQ~dwater monitoring system and not for all of the 

failures that would naturally flow fran the lack of such a system. 

In the instant case, the Respondent failed to notify the Agency of the 

fact that it was generating and storing spent solvents on its premises WhiCh 

the Respondent used to clean parts and thin paint. 'Ihe Respondent only 

generated about 200-250 gallons of this m.3.terial a year and its reading 

of the regulations, in conjunction with the advice it received fran its 

consultant, led it to the opinion that the generation of suCh sm.3.ll quantities 

of materials would place it outside of the regulations due to the existence 

of the "Sm.3.ll quantity generator exenption". 'Ihe Respondent ffi3.de no effort 

to conceal the existence of the drums of solvent on its facilities and When 

asked What such drums contained, readily told the State and Federal inspectors 

of their contents. It was only after the joint State/Federal inspection that 

the Res_IX)ndent was advised that its reading of the pertinent regulation was 

in error and that the generation and accumulation of these wastes was, in 
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of this fact, the Rcs:_::ondent inr1e:'iiately su1:mitted a revised notificat_ion ;mo 

PC1Tt A applicat.ion a.nd pn:x:e0:1ed to trcn:s}Drt the ~nlw~nts off its pre:ni ~;(: S 

to an authorized · .. ras te disr::osal f acility. 

tv1y rea,Jing of this record would suggest the Re sp:>:1dent w'as gLlil ty of 

essentially one act and t11at vias the failure to notify the Agency of tJ1e 

existence of tJ1ese wastes on its property. '!he fact that it failed to do so 

in several instance s and under s everal different re:Julations do--::s not in 

my ju3ge:-:-ent aut~horize the assessm.:mt o f three sep'lrate penal t ies v..hich, in 

essence, arise from the same factual situa tion. The Agency in t11is case was 

able to identify three separate ways in v.hich the Respondent failed to notify 

the Agency of ilie existence of iliese sol vents on its property. Perhaps a 

further investigation of t11e myriad regulations involved in these proceedings 

could have increasoo t11is nurriber rrany-fold. In any .event, it occurs to me 

that the failure to notify the Agency of t11e fact that it was generating 

these wastes on its premises was the Act for which a penalty should be 

assessed and the atterrpt by the Agency to assess nrultiple violations in 

penalties for What arrounts to one act, is not authorized by the Agency 

penalty _p:)licy. 

In this regard, it should be notoo in calculating the penalty to t"le 

assessed for the failure to notify LU1der § 3010 of the Act and t11e failure 

to include the solvents in its Part A application, the Agency pur_p:)rted to 

have found an exarrple in t11e penalty _p:)licy Which exactly fitted iliis situation 

and used the exarrples of penal ties to be assessed appearing therein in making 

its calculations in this case. 'Ihe hypothetical application of the _p:)licy, 

v.hich the Ager1cy used, appears on page 24 of ilie penalty policy and the first 
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it g.:;ve i:'..n e):ci:I~Jle of a C01lj_>"1 ny tha t noti f:i ,?<:J. the EPA th3t it corducte.j 

activities at its facilities involving haza.rdous Y.-astes but they failed to 4~ 

advise the ;,gency th~t they \vcre also storing h~?...::n]ous v;,". s te. The hyrx)the-

tical situation also went on to say tJ1at the canpany failed to file a Part A 

application and thus ',<..'aS operating without a p:::nnit or interim status. The 

Agency witness stated that he felt that iliis w'as a situat_ion that e xactly 

paralleled what occured in the instant case. I-bwever such is not the case at 

all. In the instant case, the Resr:orx3ent did file the required notification 

and, in fact, did file a Part A application and enjoyed interim sta Lus, 

contrary to the situation set forth in the hypothetical exanple set forth in 

ilie .J?e.IBlty _r:olicy. It is interesting to note iliat in ilie description of hc:w 

one should assess a penalty in that case, ilie guidance identified the failure 

to notify as being m::x3erate in _r:otential for hann and m::x3erate in extent of 

deviation, for the reason that the facility was apparently well run and that 

they had, in fact, at least notified the Agency that they were in the rosiness 

of handling hazardous wastes and, therefore, the Agency knew of their 

existence. '!he secorrl p:>rtion of the violation was characterized by the 

dOCl.l!Tent as "operating without a pennit" for Which another $6,500.00 penalty 

was suggested. If the penalty _r:olicy had followed the Region's logic in this 

case, it would have also assessed another $6,500.00 penalty for failure to 

notify of the fact that they ~re storing the sol vents on the property in 

addition to the $6,500.00 for operating without a pennit. '!he penalty p:>licy, 

of course, did not do that. 

Consequently I am of the opinion that only one penalty should be assessed 

against the Respondent in regard to its failure to notify the Agency of its 

generation of the sol vents involved in this case. I am further of the opinion 
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appropriate CXJ0~-.le in tJ1is cas e. TI1e an.alys is tJ1at tJ1e Agency, in regard to 

fail ure to n::Jtify under Section 3010 of 1J1e Act, is co:1si~tent w-j_tl1 1J1e 

_p2nalty p::Jlicy and the $6,500.00 pro.tused by the A~_3ency is dcemxl by tl1e 

Court to be reasonable and appropriate in tJ1is case. 

Discussion of Cocp laint and ]:J!::_£lal t_y~l\.5sc~~s_r~ei1t 

TI1e Agency proposed to assess a penalty of $4,500.00 for certain 

discre1->ancies noted in two of the Respondent's mnifests. The discrei_)<~ncies 

were ic]entifia-1 as : (1) one r.anifest was not signed by an agent of the 

Resp:mdent; and (2) on the other m:mifest, there were sane nl.lTIIDers scratched 

out and others inserted. Also the manifest ap_fleared to identify forty drums 

of W3ste solvents as having been transp::Jrted When, in fact, it was actually 

the contents of forty drurrs .....nich were transported and not the drums 

themselves. TI1e witness on behalf of the Agency, that calculated the 

penalties in this case, testified that at the time of the ins,~?ection they 

asked them to produce a signed copy of the manifest and they could not. That 

was one violation and then another manifest that they produced during the 

ins,~?ection covered a shipnent of contaminated soil and it had sane numbers 

scratched through and changed and "there was really no indication of ....nat was 

really going on there". The witness testified that he viewed the extent of 

deviation as moderate and the potential for harm as moderate, arriving at a 

natrix cell range of fran $5,000.00 to $8,000.00, the mid-point of Which is 

$6,500.00 v.hich the witness decreased to $5,000.00 since the discrepancies 

were explained and signed copies later producerl. It was determinerl on cross-

examination of this witness and also fran witnesses for the Respondent that 

the inspectors were told that the ,~?erson v.ho nornally takes care of the 
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of the Resl::ondent' s officers v.~1o was unfarniliar with this p:n-t_ion of the · 
~~ 

op::: ra t ion att e..npted to find tJ1e final sig:J•?d O.)py of tJ1e n.:~n i fest but could 

only find a w,x king copy which he prcduced for the insp•:.:ctor telling him that 

this was not tl1e final rra.nifest but only a \;,I::Jrking copy and that v.n1en the 

e-rploy.::e kJio...'ledgeable aoout these rra.tters returnc:.d to the office tl1cy would 

provide EPA and the State agency with a copy of ilie signed manifest. 

Appa.rently such a signed m:mifest was :i.nn-e...-1iately forwarded to the State 

agency up::>n ilie return of the c;nployee who had responsibility for this 

fW1ction. As to the m:mifest which had nurribers crossed out and. oiliers placed 

in involving ilie transp:Jrtation of sore contaminated soil, ilie witnesses for 

the Resp:Jndent explained this situation as follo....:s. They initially calculated 

the weight of the rraterial to be shipped by using standard engineering 

fonrulas and started to write in 30-sare tllousand poW1ds and. then realized 

that ilie manifest called for tons so the arroW1t 30 was scratched out and 18 

placed thereon. Since the Respondent does not have a scale on its property 

of sufficient size to <Neigh the truck, it had to wait until the truck was 

actually weighed at an adjacent llll1iber yard and the actual weight of the 

shipped rraterials was then written in on the manifest as being 18.4 tons. 

Although the Court is aware of the fact that ilie so-called "paper violations" 

are an imp::>rtant aspect of the total regulatory sche:rre envisioned by Congress 

when it wrote RCRA, it seems to me that under the circumstances in this case, 

the Agency might have been a little over-zealous in view of the ccnpletely 

sensible and lcgical explanations given for the discrepancies. Under the 

circumstances and given the rational explanations provided by the Respondent, 

I am of the opinion that no penalty should be assessed for this violation. 
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waste an.::-ilysis plan, violations in the tra ining c3ocuT•~nt, f a ilure to nuke 

tion scheJule. App3.rently the Fed et-a l .,.,it __ ness h ad no first-h::! nd k.JJOv.'l c-;)(Je of 

these discrep:mcies but m2rely accepted, as true, tJ1e notations fourrl on the 

State inspector's checklist. fue discrep::mcies involved we re apparently 

detennined because ilie canpany had neglected to associate tl1ese docUID2nts 

wi ili ilieir application for a State operating penni t and ilieir absence in the 

State file ..,.;.:.'!. S taken a s proof of ili2 fact that the documents did not exist at 

all. en cross-examination it was alleged iliat the docurrents were, in fact, 

available for inspection at the Resp::>ndent' s facility and that no one asked 

to see iliem and iliat the reliance on ilie State checklist which in turn was 

based up::>n an examination of the rraterials ilie facility had filed with the 

State agency rrakes the penalty assessment in regard to these issues sc:rne,.,hat 

tenuous. I-Iowever, the record does not touch on this p::>int in so far as any 

of the Resp::>ndent' s witnesses testifying that all of the docurrents in question 

were actually on the facility's premises available for inspection and they, in 

fact, did <X>ntain all of the infornation that the Agency found to be missing. 

In regard to the waste analysis plan, fue Agency prop::>sed a penalty of $270.00, 

for the violations in ilie training manual $500.00, for ilie failure to rrake 

arrangerrents with the lccal fire departnent $270.00, and for the discrepancies 

in ilie inspection schedule $500.00. Since some of the exhibits suggest fuat 

iliere were sane -deficiencies in these docl.llTents since the Resp::>ndent, subse-

quent to the inspection, advised the State that they would ITBke the necessary 

corrections and provide the corrected docl.llTents to the State agency, I am of 

the opinion that the violations did, in fact, exist and the methodology used 
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I .:; m of 

the op inion tJ>a t the i:lb)ve -n;Jt.eJ p :::nal tie s are n.ppropriate under the 

circu:rf3 t c-mces. 

TI1e Ny.:ncy prq:x::se~~..i t o a ssess a 1:::>enalty of $5,500.00 f v r tJ1e di s c:rq ::nncies 

which it ic1entified in connection with the closure plans subnitted by tJ1e 

Re s1:x:xdent to tJ1e State agency. AcOJn:li ng to Lhe Agency's witness at the 

hearing, tJ1e t-....D prim:ny problems that the Agency had with the closLU-e plan 

we re: (l) that the plan did not address the solvents which the RespJndent 

ultinntely had ship_ped off its fac ility to a proper waste treatnent f acility; 

and (2) the fact tJ1at the clos ure process was begun l e ss than 180 days aft er 

the closure plan was subnitted to the State agency. 

The question of ilie sol vents has been dea lt with above a11d I do not feel 

that any further discussion of that aspect of the closure plan deficiency is 

necessary since it is my opinion that all subsenquent failures relating to 

the solvent issue have 'been incor-pJrated into the $6,500.00 penalty assessed 

above for failure td notifY the State agency of the existence of the solvents 

on the premises in question. 

As to the 180-day deficiency the witness testified that it was his 

inforrration that the facility did not sul::mit a closure plan to the State 

until December of 1983 and that the rraterial was rerroved fran the Respondent's 

property in January of 1984. Up:::>n cross-examination and as supplenented by 

the record in this case, it appears that the closure plan was in fact sul:xnitted 

to the state of Florida in September of 1983 which, although is not · 180 days 

prior to the time the rraterial was shipped fran the Respondent's facility, is 

certainly a longer pericx:l of tiJre than the Agency witness assumed such noti-

fication took place. 'lhe witnesses for the Respondent also testified that 
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gave them autho rity to proceed with U1e n:~i1DVnl of U1e haz;:.r.dous sludge fn:.n 

the facility cmd essentia lly ~,o;.J.ived the J 80--il.ay n ::.:ruirc·::·).:>nt. All of this 

infonration \o.u S appar~ntly w1ava ilable or unknawn to U1e EPA official \o.'1lO 

calculated U1e pro!X)sed penalty in r egard to this JTB.tter. 

of the actual facts sm-r.ou.r1din3 t.."l)is violation, on cross-examination, U1e EP!\ 

witness said that it was his opinion that even tJ1ough ilie State agency had 

given authority to the Respondent to r e rove ilie m:'iterial fran its premises to 

an approved h a zardous waste site that a _penalty none theless exists since the 

regulations require l8Ch:lay notification prior to removal. There is scm~ 

discrepancy between ilie witnesses as to What actually constitutes closure. 

The Re spondent argues that its closure plan describes the initial re~val of 

the hazardous sludge fran its premises as a pre-closure operation and iliat tl1e 

facility was not actually closed and certified to by the State agency until 

sore tine subsequent to January 1984. In any event, it occurs to ne tl1Rt 

inasmuch as ilie State of Florida was acting under its authority given by EPA 

during ilie negotiations described above, it had the auiliority to v.eive tl1e 

18CMJ.ay notice if it felt iliat such action was consistent wiili the prot~..._ 

tion of ilie environnent an:i ilie rrost expeditious way to remove an::1 rid the 

Respondent's facility of ilie waste in question. Consequently, I am of the 

opinion that the penalty proposed for failure to have the closure plan sub-

mitted 180 days prior to ilie time initial rerroval of the naterial fran the 

premises of ilie Respondent occurred is without merit and, therefore, will 

be dismissed. 

CKle final observation in regard to the solvent problem. The record dis-

closes iliat ilie facility only generated 200-250 gallons per year of tho 
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'-''e re deft.~ctive or l ea1.;_ing in any n--.c11mer a.rx3. given tJ1e snHl l qu3.ntit_y of Lhis 

r.n.terial generated each year, it occurs t_o m~ that tJwir pres,-=:nce on the 

facility in tJ1e !:;llB.ll quantities note.J. certainly do not pose a significant 

h a7.a rd to mn or the environment. The EPA wit_ness also admitted that a p~ r son 

could be confused by the language of ilie s;mll gene rator rule but tJ1at it is 

established Agency policy that When a person proposes to avail himself of the 

exeq::Jtion provided by that regulation he must add up all of ilie ha.:c>"1nkxls 

waste generated on his facility and see Whetl1er or not it exceeJs the l, 000 

pounds per rronth exerrption nurriber and if it does the small generator exception 

is not available to the facility operator even iliough he may only ge.nernte a 

siTB.ll anount of a particular waste. The rationale behind iliis interpretdtion 

is reasonable since, as the EPA witness stated, a person could be generating 

srrall quantities of a large nurriber of hazardous materials which irrlividually 

do not arrount to a great deal of waste but When totalled with all the other 

similarlysmall generated amounts of waste could amount to a sizeable quantity 

of hazardous materials. It is this rationale which the Agency errployed in 

determining the violation in question and I have no quarrel with that 

interpretation. Although a facility, vmich in gcx::>d faith rrakes a corporate 

decision ba.sed on a misinterpretation of Federal regulations, is not excused 

fran a violation related to such regulation, the circurrstances surrounding 

such misinterpretation should be taken into account by the Agency When it 

calculates a penalty to be associated with such violation. In this case, the 

Resp:xrlent was apparently act?-ng on a good-faith misunderstanding of the 

regulations and made no effort to conceal the presence of the solvent wastes 

on its premises and readily pointed out to the State and Federal inspectors 
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regard to their interp1·etation of the srrall quantity gene rator e..xe:rption tJ1e 

Res;_x).l3ent in ::~c-diately filc·d an arr.,.::::1ded notification and Part A applic.ll: ion 

a.nd shortly therr::after had t.l-)e solvents tra n.sp:>1·ted fran tJ1eir facility t.o an 

hazardous waste ffil~ag0r~nt site in Louisiana. 

Conclusion 

Based on tl1e above discussion and analysis I am of the opinion that the 

folla,..ring violations should be dismissed : 

(1} the groundwater monitoring violatiQ~S; 

(2) tl1e multiple violations conceming the solvent, leaving only ilie 

violation conce rning the failure to notify; 

(3) ilie manifest violations; and 

( 4) the closure plan violations. 

The following penal ties are assessed for the violations noted: 

(1) for failure to notify the State agency of the fact that it generated 

and stored waste solvents on its property, pursuant to § 3010 of the Act, 

a penalty of $6,500.00 is assessed; 

(2) for the discrepancies identified in the waste ana.lysis plan, a 

pe~alty of $270.00 is assessed; 

(3} for the violations associated with the training program, a penalty of 

$500.00 is assessed; 

(4) for the failure to note arrangements ffi3.de with local fire departm~nts, 

a penalty of $270.00 is assessed; and 

(5} for the failure to include all of the requirements associated with 

the inspection schedule, a penalty of $500.00 is assessed. 
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PROPOSED FH~.\L OPJISR3 

I. Pursuant to § 300B(c) of the Act, 42 U.S.C. 6928(c}, a civil penalty 

1n the t otal sum of $8,04-0.00 is h ereby a ssessed aga ins t Resp :mdent, Martin 

Electronics, Inc. 

II. Payment of the full arrow1t of the civil penalty asse ssed sha 11 be 

ITBde within sixty (60) days of the 'service of the Final Orde r upon Re sp::mdent 

by forwarding, by certified mail, to the USEPA - Region IV ( Regional Hearing 

Clerk), Post Office Box 100142, Atlanta, Georgia 30384, a cashier's or 

certified check payable to the Treasurer, United States of Arrerica. 

D!\TED: Jnne 21, 1985 

340 CFR 22.27(e) provides that this Initial Decison shall become the Final 
Order of the Administrator within 45 days after its service up:>n the parties 
unless (1) an appeal is taken by a party to the proceedings, or (2) the 
Administrator elects, sua sponte, to review the Initial Decision. 40 CFR 
22. 30(a) provides that such appeal may be taken by filing a Notice of Appeal 
with 20 days after service of this Decision. 
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IN RE 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION IV 

345 COURTLAND STREET 
ATLANTA , GEORGIA 30365 

OCRA-84-45-R 
MARriN EI...EX:TRCNICS, INC. 

) 
) 
) 
) 
) ResfX>ndent 

INITIAL DECISION 
CO~ PAGE 8 

CERI'IFICATION OF SERVICE 

I hereby certify that true and correct copies of the foregoing corrected 

Page 8 of the Initial Decision issued by Honorable 'Ihara.s B. Yost on 

June 21, 1985 was served on the follc:Mi.ng: Craig H. canpbell, Fsquire, u.s. 

Environmental Protection Agency, Region IV, 345 Courtland Street, Atlanta, 

Georgia 30365 (service by hand-delivery): Jeffrey F. Peck, Esquire, Martin 

Electronics, Inc., 5721 Dragon Way, Cincinnati, Chio 45227: and Martin s. 

Seltzer, Esquire, Porter, Wright, l-brris & Arthur, 37 West Broad Street, 

COlurrt>us, Chio 43215 (service by certifiErl mail return receipt requested). 

I:ated in Atlanta, Georgia this lst day of July 1985. 

~~~ 
Regional Hearing Clerk 

cc: Hon. 'Ihare.s B. Yost 

Hearing Clerk (A-110) 
(for the Administrator) 
U.S. Environmental Protection Agency 
401 "M" Street, S.W. 
Washington, D.C. 20460 



Since the Respondent had entered into a valid consent decree with the 

State of Florida prior to the bringing of this action by EPA, the Respondent 

filed a rrotion to dismiss the carplaint on the basis of ~ judicata since 

the primary subject Il'atter of the carplaint had been already concluded with 

the State of Florida arrl that, therefore, the Agency had no jurisdiction to 

bring another action based on the same violation. In supp:Jrt of the rrotion, 

the Respondent cited the Court • s attention to a prior decisionl by one of 

the EPA Administrative Law Judges on a similar fact situation arising in 

Region IX of EPA wherein the Judge upon a similar rrotion dismissed the can-

plaint since it dealt with the same subject matter of a prior state/respond-

ent consent decree. After reviewing the briefs arrl argunents of the parties 

on the issue, the undersigned denied the rrotion to dismiss on several grounds, 

not the least of whiCh was that the cited decision had not been acted upon by 

the Administrator arrl, therefore, did not, at that point in time, represent 

final h;jency action. Since the conclusion of the hearing in this case, 

h<:Mever, the Agency has issued a final order2 on the other case which deci-

sion is binding on the undersigned. A further discussion of this point will 

be made later in this decision. 

The record indicates that on the occasion of the March inspection of the 

facility, prior to the issuance of the catplaint, the groundwater rroni toring 

system had been installed and a State inspection subsequent to the issuance 

of the carplaint and, prior to the hearing, further indicated. that the Respond-

ent was in full carpliance with all RCRA regulations. 

1In Re BKK 9?!E.·, Ibcket No. IX-84-0012 

2May 10, 1985. 
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